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Date of issue

Arising out of Order-In-Original No. 178/AC/DEM/MEH/ST/ Ashish Harshadbhai Mehta
(¥) | /2023-24 dated 15.09.2023 passed by the Assistant Commissioner, CGST, Division -
Mehsana, Commissionerate - Gandhinagar

T AT AT/ M/s Ashish Harshadbhai Maheta, Visat Mata Mandir,
(&) | Name and Address of the
Appeliant Jaksana, Jhotana, Mehsana- 384421
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T TR T TGN S~

Revision application to Government of India:

(1) - e SeTae o ATaHaH, 1994ﬁmmﬁ%mmw%ﬁaﬁﬁ?ﬁﬁmaﬁ
ST 3 O TR S AT e wefi afE, TTq SR, o weerd, TR (A,
<reft T, Shee S W, gEs ", 75 e 110001 T ¥ ST =TRY -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -

() wﬁmﬁaﬁ%mﬁmﬁ?ﬁgﬁ?ﬁmaﬁﬁ%ﬁﬁwmwwﬁﬁm%ﬁ
m@ﬁﬂ?ﬁqﬂimﬁmﬁw%aﬁ@mﬁﬁ, m%&ﬁmmmwﬁa@asﬁﬂﬁwﬁﬁ
a7 el ST ¥ B wIer T wiehar ¥ &R g% g

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the ¢

of processing of the goods in a warehouse or in storage whether in a factop
warehouse.
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(@) W%ﬁw%ﬁwmﬁﬂﬁﬁﬁﬁawwmwﬁﬁﬁﬁﬁwﬁmgmﬁmw
Wﬁﬁ%ﬁaz%mﬁﬁﬁm%m%ﬁvgmﬁﬂﬁﬁmﬁﬁ%l

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) w%gmmw%qﬁmw%ﬁw(mmwﬁ)ﬁﬁﬁﬁmwwin

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(m)  oifaw SouTeR At ST &\Lvoh%%ylmd%Wﬁ%ﬂﬁ%@zmzﬁﬂ%%m@mﬁﬁﬁw
oy we I qaTEE Y, arfier ¥ T 9T &% 999 9T g7 9% ¥ faw afgi=w (7 2) 1998
g7 109 g g g T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FE SR e (e FEETEEd, 2001 ¥ e 9 ¥ efoeia RARE v gear -8 H ar
gfaet ¥, ¥R e ¥ S ey I Retw & O W F ofacga-erae v erder sraer -
SR ¥ e ST ST TRAT ST SR 6 Ty @ § & ged o ¥ siawq ar 35-% #
fRrertie 7 3 ST 3 W AT SSK-6 FTATT Y A H AT =+

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS amded % €y Srgf 6ot SR T ST T AT SEY gl €9F 200 /- I SFTar @l
ST 3 TSt HorvReT U oT@ & SATET &1 AT 1000 /- T 6IE i &7 S
The revision application shall be accompanied by a fee of Rs.200 /- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T e, el STTET o T AT R Aol d =i F wid ardien-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iy Ieaved o Afafaw, 1944 & ey 35-41/35-% % Sfavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2SR ool ¥ aaTg e F Swrar H ardie, A & A 7 A 49, TR
SeuTeR e T AT ey A (Reee) S aftm ety difss, sgAemeTe F 2nd e,

SEHTAT Fa, saaT, FRUTEE, gasrana-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty /_demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively ng\otzk‘fef:ﬁo?“‘ln

crossed bank draft in favour of Asstt. Registar of a branch of any nofnir a,ég, i
3 ‘é;ﬂ:é;w
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) R g e ¥ 7 e ot T T T & T T T st 3 R e S e
w%mwﬁwaw%iﬁ@ﬁ%ﬁmqﬁm%ﬁ%%ﬁmqmﬁqﬁw
STRITTAROT A Wk ST AT oo TXHIR ohl T STET el ST g |

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T e w1970 T guiEG  orggE -1 F siwta Faiia Y agar 9w
Wmﬁﬂaﬁﬂﬂmﬁﬁﬁ"ﬁﬂ?ﬁﬂrﬁ%mﬁﬂﬁﬁmﬁwmﬁ6.50’3’€TWW
9o T AT AT =Ry |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ﬁﬁwﬁwwaﬁrﬁmwmaﬁﬁﬁﬁmsﬁcmﬁmwiﬁvﬁm
sﬁ,ﬁuwwﬁmaﬁwm(aﬂﬁ%) o, 1982 ¥ AT 2

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T L, el ST Qe U JATHT AT = TATERTor (Rreee) W s srfier o Araer
3 #dedi (Demand) T €€ (Penalty) T 10% T& SHT AT AT g1 grerites, Afaway qd Sl
10 FE W%l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994

Pl ITE Yook AT AT F Sfaia, qITTerer ST e il AW (Duty Demanded)!
(1) @< (Section) 11D ¥ qgd Reiia TR,
(2) ForaT e Aeae HiST hi T,
(3) e FiRe Bt ¥ Fraw 6 % aga 3 Al

g T3 ST ¢ s srdier # Tge q& ST T g 3 ardier aTfe e 3 forg OF St & e
74T Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ili) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Waﬁsr%ﬁwﬁrarﬁ?rwrﬁm%waaﬁQl?vmarwwmavgﬁmﬁaﬁﬁﬁm%qm
e % 10% Wwaﬁtaﬁmmﬁaﬁﬁ@aﬁm%ﬁ 10% ST T R ST Rl )
In view of above, an appeal against this order shall lie before the Tribu

payment of 10% of the duty demanded where duty or duty and penalty are i
or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/1799/2024

N 32/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Ashish Harshadbhai Maheta, Visat
Mata Mandir, Jaksana, Jhotana, Mehsana- 384421 [hereinafter referred to as “the
appellant”] against Order in Original No. 178/AC/DEM/MEH/ST/ Ashish
Harshadbhai Mehta /2023-24 dated 15.09.2023 [hereinafter referred to as “the
impugned order”] passed by the Assistant Commissioner, CGST, Division -
Mehsana, Commissionerate - Gandhinagar [hereinafter referred to as “the

adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No.CCFPM7467N. As per information
received from the Income Tax Department, it was observed that during the period
F.Y. 2016-17, the appellant had earned substantial service income by way of
providing taxable services, but had neither obtain Service Tax Registration nor paid
Service Tax thereon. Accordingly, in order to seek information, letters & emails were
issued to the appellant calling for the details of services provided during the period.
But they didn’t submit any reply. Further, the jurisdictional officers considering the
services provided by the appellant as taxable determined the Service Tax liability for
the F.Y. 2016-17 on the basis of value of ‘Sales of Services’ under Sales/Gross
Receipts from Services (Value from ITR) and Form 26AS for the relevant period as

per details below :

Sr. | Period | Differential Taxable Value as | Rate of Service Service Tax
No. | (F.Y) per Income Tax Data (in Rs.) | Tax incl. Cess liability to be
demanded (in Rs.)
1. | 2016-17 11,76,854/- 15% 1,76,528/-

3. The appellant was issued Show Cause Notice No. CGST/Div-Mehsana/482/
CCFPM7467N/21-22 dated 18.10.2021 (in short SCN) proposing to demand and
recover Service Tax amounting to Rs.1,76,528/- under proviso to Section 73 (1) of
Finance Act, 1994 along with interest under Section 75 of the Act. The SCN also
proposed imposition of penalty under Section 70, Section 77(1)(a) and Section 78 of
the Finance Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :
e Service Tax demand of Rs.1,76,528/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Sectiqr&ﬁ&f‘qhe Finance Act,
1994 -
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F. No. GAPPL/COM/STP/1799/2024

o Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,
1994.

e Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act, 1994
read with Rule 7 of the Service Tax Rules 1994.

o Penalty of Rs.1,76,528/- was imposed under Section 78 of the Finance

Act,1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this ‘appeal on
following grounds:
> The appellant is engaged in the business of Transportation of Goods by Road.
> They submitted that they did not receive any notice of the proceedings or get
the opportunity to present their case before the adjudicating authority.
> They requested to set aside the ex-parte order and provide an opportunity to

present their case.

6.  Hearing in the case was held on 20.05.2024 virtually. Shri Anil Gupta,
Chartered Accountant, appeared for hearing on behalf of the appellant. He informed
that his client is a normal transporter other than GTA. Hence, he is covered under

negative list and not liable to service tax.

6.1 Subsequently, the appellant submitted additional submission dated 27.05.2024
along with Certificate of Registration of Transport Vehicle, wherein they inter alia

submitted the following grounds:

> They are engaged in the business of transportation of local goods by road and
do not operate as a Goods Transport Agency (GTA). According to Section
66D(p)(i) of the Finance Act, 1994, which specifies:

(p) services by way of transportation of goods-
(i) by road except the services of-
(A) a goods transportation agency; or
(B) a courier agency,
> Based on this provision, their services fall under the negative list of service tax.

Therefore, we are not required to obtain registration under service tax and not

liable to pay service tax.

> They further attached the RC book of our owned vehicles having Registration

No. GI18AV7909 & GJ01CY2135.
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F. No. GAPPL/COM/STP/1799/2024

7. I have carefully gone through the facts of the case available on record, grounds
of appeai in the appeal memorandum, oral submissions made during personal hearing
and additional submission, the impugned order passed by the adjudicating authority
and other case records. The issue before me for decision in the present appeal is
whether the demand of service tax amounting to Rs.1,76,528/- confirmed under
proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties vide
the impugned order passed by the adjudicating authority in the facts and
circumstances of the case is legal and proper or otherwise. The demand pertains to

the period of F.Y. 2016-17.

8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. I find that the appellant claimed that they were local Transporter & owner of

the transport vehicle and had received freight of Rs.11,76,854/- on transportation of ()

goods by road during the period of F.Y.2016-17. They have declared Rs.11,76,854/-
as Sale of Services in their Income Tax Return and the same amount is reflected in
their P&L A/c. It was also found that Form 26AS is NIL during the period F.Y. 2016-
17. They strongly contended that their services cannot be considered as ‘Goods
Transport agency Service’ and merit exemption from Service Tax in terms of Section
66D of the Finance Act, 1994. The relevant portion of the Section is reproduced as

below:

Section 66D: The negative list shall comprise of the following

services, namely:

(p) services by way of transportation of goods
(i) by road except the services of
(A) a goods transportation agency; or

(B) a courier agency;

10. Examining the above provisions with the facts of the case, I find that the
services provided by the appellant by way of transportation of Goods by road without

issuing any consignment note, merits exemption from leviability of Service tax in

terms of Section 66D(p)(i) of the Finance Act, 1994. ﬁ@
7595,’5‘ N G,
'Bel w3
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F. No. GAPPL/COMY/STP/1799/2024

11. In view of above discussions & findings, I am of the considered view that the
income of the appellant of Rs.11,76,854/- during the relevant period is not to be
considered as a taxable value under Service Tax. Therefore, the demand -of Service
Tax amounting to Rs.1,76,528/- confirmed vide the impugned order fails to sustain
on merit. As the demand of service tax fails to sustain, question of interest and

penalty does not arise.

12.  Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13, ardier et gTer oot Y TS srdier 7 FveRT Ui a6 & ST g |
The appeal filed by the appellant stands disposed of in above terms.
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To,

M/s Ashish Harshadbhai Maheta,
Visat Mata Mandir, Jaksana,
Jhotana, Mehsana- 384421.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commissioner, CGST & CEX, Mehsana Division, Gandhinagar

Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.
Mard file.
6. PA File.
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